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LEGISLATION AFFECTING PRODUCTION OF 
OUT-OF-STATE CONTRACTS ISSUED BY 
COMPANIES LICENSED TO DO 
BUSINESS IN THE STATE 


The constitutionality of Chapter 28 of the Acts of the Gen- 
eral Assembly of Virginia of 1938 was sustained by the United 
States District Court for the Eastern District of Virginia in 
the recent case of Osborne et al. v. Ozlin et al. ({ 300,165, 
{] 500,626, | 701,446). The plaintiffs were thirty-four foreign 
stock companies licensed in Virginia to conduct a casualty in- 
surance or surety business, and three individuals who had 
their residence and principal place of business in the state as 
salaried agents and Richmond branch managers of certain 
company plaintiffs. The defendants were officials of Virginia, 
charged with the administration of the insurance law. 


Alleged Unconstitutionality of Act 

The plaintiffs contended that the statute is invalid because it 
attempts to regulate the making of contracts of insurance out- 
side of Virginia, in that it provides that insurance companies 
shall not make contracts of insurance or surety on persons or 
property within the state except through regularly constituted 
and registered resident agents; and that no resident agent may 
write, countersign, issue or deliver any such contract, upon 
persons or property within the state, unless there shall be col- 
lected the full premium on the contract; and that the resident 
agent shall be entitled to, and shall receive the usual commis- 
sion, and shall not allow or pay to any licensed nonresident 
insurance broker more than 50% of the commission. It was 
said that the State of Virginia, by the passage of the Act which 
applies to contracts executed without the state as well as 
contracts executed therein, assumes the right to exercise be- 
yond its territorial limits legislative authority which exceeds 
the limitations imposed by the federal Constitution; and that 
the Act is not saved by the fact that the contracts of insurance 
to which it relates cover exposures and involve acts of per- 
formance within the state. 


Exercise of Police Power 
The plaintiff companies were doing business under license 
from the State of Virginia, and as it was shown in the findings 
of fact that their contracts on persons or property within 
Virginia called for or contemplated the performance of certain 
acts within the state, it was concluded that the state had the 
power to regulate them. 


Reasonableness of Legislation 

As to the reasonableness of the statute, it was said that it is 
for the legislature of the state to determine what economic 
policy will best serve the interest of its citizens, and to this 
end it may regulate or even prohibit a particular type of busi- 
ness in order to promote what it deems to be the public welfare. 
It was held that the provisions of the Act of 1938 are not 
arbitrary and unreasonable or in violation of the federal Con- 
stitution, and the prayers for interlocutory and permanent in- 
junctions were denied and the bill of complaint dismissed. 
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% FIRE AND CASUALTY 


Mortgagee Clause.—A judgment creditor, claiming loss under 
a mortgagee clause, may recover as transferee, subject to 
defenses that the insurer might have against the transferor, 
and failure to notify either creditor or insured of an assess- 
ment on all the policies issued prevents cancellation as to 
either creditor or insured. (Whited v. Freystone Mutual Fire 
Ins. Co., C. P. of Adams County (Pa.)).. .{ 300,163. 


Liability Coverage—An insurer cannot deny liability on a 
policy by pleading a “vacancy clause” where the insurance 
was purchased from “direct reporting agents” with authority 
to waive such provision. (Nazarro v. Globe & Republic In- 
surance Co. of America, N. J. Chancery Ct.).. .{ 300,159. 


Insurable Interest—When an examination of property has 
been made by insurer, and an agreed value reached, such 
amount is conclusive on both parties in the event of loss; 
an insured’s one-third interest under a will in probate rep- 
resents an insurable interest to support a recovery. (Sum- 
mers v. Stark County Patron’s Mutual Insurance Co., Ohio 
Ct. of App.).. . 300,161. 


Change of Interest in Fire Policy—The word “interest” as 
used in a fire insurance policy defining change of ownership, 
embraces both legal and equitable rights. (Ornatowski v. 
National Liberty Insurance Co. of America, Mich. Supreme 
Ct.).. .§ 300,164. 


Notice of Assessment.—Amendments with regard to methods 
of mailing assessment notices, and the conclusive force of 
evidence of such mailing, are valid when incorporated in 
the by-laws at a regularly called meeting of the company. 
(Cuttle v. Concordia Mutual Fire Ins. Co., Mich. Supreme 
Ct.).. .§ 300,162. 


Subrogation under Mortgagee Clause——By federal statute, 
jurisdiction of the United States District Court was denied 
an insurer claiming subrogation to a Missouri mortgagor's 
right under a mortgagee clause insuring Missouri defend- 
ants, for the obligation of insurer to mortgagee was pri- 
mary, and payment did not result in subrogation, but 
accomplished a mere assignment. (National-Ben Franklin 
Fire Insurance Company of Pittsburgh v. Geary, U. S. Dist. 
Ct. of Mo.).. . 300,160. 


% NEGLIGENCE 
(Other than Automobile) 


Product Liability.—Plaintiff purchased from a retailer a candy 
bar of defendant’s manufacture that contained particles 
of glass, which he swallowed to his physical detriment. 
This evidence authorized a jury finding that defendant was 
negligent in permitting the candy bought by plaintiff to con- 
tain such deleterious foreign matter. (Curtiss Candy Co. v. 
Johnson, Ga. Ct. of App.) . . . J 400,708. 


Wrongful Death.—Plaintiff’s decedent fell into a vat of boil- 
ing water while tanning a fish net and sustained injuries 
that resulted in his death. The trial court properly directed 
a verdict for defendant as there was no negligence on its 
part in failing to warn deceased against an obvious danger. 
(Vitrano v. Westgate Sea Products Co., Cal. Dist. Ct. of 
App.) . . .§ 400,716, 


Contributory Negligence.—Plaintiff’s husband was employed 
as a laborer by a construction company that was building an 
overhead crossing. While walking on the tracks, decedent 
was struck by defendant’s train and killed. Since decedent 
needed only to keep such a reasonable lookout for trains 
as was commensurate with the danger and consistent with 
the faithful performance of his work, he was not guilty of 
contributory negligence upon the mere showing that he did 
not look for an approaching train before going upon the 
track. (Willig v. Chicago, Burlington & Quincy R. R. Co, 
Mo. Supreme Ct.).. .[ 400,713. 


Baseball Patron.—Plaintiff sustained personal injuries when 
she was struck by a baseball while witnessing a professional 
baseball game as a patron of the defendant. It was error for 
the trial court to overrule the defendant’s motion for a 
directed verdict as the plaintiff assumed the risk of injury. 
(Ivory v. Cincinnati Baseball Club Co., Ohio Ct. of App.) 
. . . 400,703. 


Railroad’s Liability.—Plaintiff’s intestate lost his life as the 
result of injuries sustained while he was engaged in at- 
tempting to alight from defendant’s train, after he had 
boarded the train for the purpose of assisting a lady pas- 
senger by carrying her suit case. Since no one saw the 
accident, it was for the jury to determine whether, under all 
the circumstances, deceased fell beneath the train in alight- 
ing. (Nelson, Admr. v. Atlantic Coast Line R. R. Co., S. C. 
Supreme Ct.).. .] 400,702. 


School Pupil Injured.—Plaintiff, while playing on the play- 


ground under the supervision of a teacher, was struck and 
injured by a boy riding a bicycle, who had been permitted 
to ride on the playground without protest on the part of 
the teacher in charge. The defendant was liable for the neg- 
ligent omission to regulate the conduct of pupils on the 
playground, with respect to acts or practices of pupils, from 
which, by the exercise of reasonable prudence the school 
authorities should have anticipated that injuries were likely 
to follow. (Buzzard v. East Lake School Dist. of Lake County, 
Cal., Cal. Dist. Ct. of App.).. .J 400,710. 


Power Company’s Liability—Plaintiff’s petition alleged that 
her house and property were damaged by the operation of 
spray machinery used to cool defendant’s turbines. The trial 
court erred in not sustaining the defendant’s motion for 
peremptory instruction, as plaintiff’s action was barred by 
the statute of limitations, since only one action could be 
brought to recover damages done to the property, and that 
action accrued when the system was built and put in opera- 
tion. (Ky. & W. Va. Power Co. v. McIntosh, Ky. Ct. of App.) 
. « . 400,705. 


Municipality’s Liability—The first floor of plaintiff's place 
of business was flooded, damaging plaintiff's merchandise. 
From the evidence, it appeared that the damage sustained 
by plaintiff was due to a most extraordinary rainfall, not 
reasonably to have been anticipated. The jury properly 
returned a verdict in favor of the defendant, since as a 
matter of law no negligence was shown on the part of 
defendant. (Southland Coffee Co. v. City of Macon, Ga. Ct. 
of App.) . . .] 400,706. 


Paragraph (§) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 





9, 1939 
a 


ployed 
ling an 
cedent 
scedent 
trains 
it with 
lilty of 
he did 
on the 
R. Co., 


; when 
Ssional 
ror for 
| for a 
injury, 
App.) 


as the 
in at- 
ne had 
ly pas- 
aw the 
ider all 
alight- 
5 en 


> play- 
ck and 
‘mitted 
part of 
he neg- 
on the 
s, from 
school 
> likely 
County, 


-d that 
tion of 
he trial 
ion for 
red by 
uld be 
nd that 
opera- 
| App.) 


; place 
andise. 
stained 
all, not 
roperly 
eas a 
part of 


Ga. Ct. 


No. 38 


Airports.—Plaintiff, a minor, sustained severe injuries when he 


was struck by the revolving propeller of an airplane when 
he approached it in order to accept delivery of some pack- 
ages of newspapers. The evidence showed that the de- 
fendant, as operator of the airport, was negligent in failing 
to provide for reasonably prudent means of warning the 
plaintiff against the danger of coming in contact with the 
propeller. (Strong v. Chronicle Publishing Co., Cal, Dist. Ct. 
of App.). . .{ 400,711. 


Railroad’s Liability —Plaintiff was injured when defendant’s 


train and the train on which he was working collided. The 
court erroneously instructed the jury that, if the crew of 
the defendant train was negligent, then plaintiff was en- 
titled to recover, even though the defendant’s train was 
stopped at the time of the collision, and regardless of which 
car struck the other. (Clifford v. Pitcairn, Rec., Wabash Ry. 
Co., Mo. Supreme Ct.).. . 400,714. 


Club Guest Injured.—Where plaintiff sustained injuries when 


he attempted, by means of a window, to enter a club at 
which he was a paying guest, after being locked out, the 
defendant’s motion for a directed verdict, in an action for 
damages for the injuries sustained, was granted, as there 
was no invitation, either express or implied, extended to 
plaintiff to use the window, and the plaintiff was guilty of 
negligence in entering the premises in such an unusual way. 
(Gumbart v. Waterbury Club Holding Corp., U. S. Dist. Ct., 
Dist. of Conn.).. .§ 400,704. 


Lateral Support.——Defendant widened a roadway that ran in 


front of plaintiff’s premises, so that subsequently a retaining 
wall gave way, and the land settled and injured plaintiff's 
house. Plaintiff had no right to damages for failure on the 
part of defendant to furnish lateral support to plaintiff's 
property, for the reason that no obligation rested upon 
defendant in this respect. (Pooler v. Village of Ilion, N. Y. 
App. Div.).. . 400,709. 


Joint Tort-feasors.—The contention of one tort-feasor that it 


should be dismissed as third party defendant, for the reason 
that one tort-feasor is not authorized to bring in a joint 
tort-feasor by third party complaint, was without merit, as 
the state law entitled one tort-feasor to contribution from 
another tort-feasor. (Crum, Admr. v. Appalachian Electric 
Power Co. v. Winisle Coal Co., U. S. Dist. Ct. S. D. of 
W. Va.).. .] 400,707. 


Public Bathhouse.—Plaintiff was burned by scalding water 


from a shower in a public bathhouse operated by defendant. 
The trial court properly granted the defendant’s motion for 
judgment notwithstanding the verdict, as the special finding 
was inconsistent with the general verdict in favor of plain- 
tiff, as the jury found, in answer to the special issue, that 
the proximate cause of plaintiff's injury was his own con- 
tributory negligence in turning on the hot instead of the 
cold water faucet. (Lowen v. Finnila, Cal, Dist. Ct. of App.) 
{ 400,712. 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Municipality’s Liability — Plaintiff was injured while engaged 


in repairing a boiler of the jail building of defendant, when 
a servant of defendant allowed steam to enter the boiler. 
Plaintiff’s complaint failed to state a cause of action as de- 


- fendant municipality was not liable for damages resulting 


from the exercise of purely governmental activities. (Labo- 
setta v. City of Los Angeles, Cal. Dist. Ct. of App.)... 
7 400,715. 


* LIFE 


Accidental Death—In a suit for accidental death benefits, it 


was held that the beneficiary made a prima facie case when 
he proved that insured fell and hurt herself and died in 
17 days. The insurer alleged that the proximate cause of 
death was cancer, or that death was contributed to by that 
disease. However, since its proof consisted of conflicting 
and hearsay evidence, it was held that a verdict for the 
beneficiary was authorized. (Metropolitan Life Ins. Co. v. 
Brittain, Ga, Ct. of App.). . .f 500,619. 


Compromise and Settlement.—In a suit to recover the balance 


alleged to be due on the policies involved, the insurer pleaded 
a settlement and a release executed by the beneficiary. The 
beneficiary contended that her claim was liquidated, and 
that there was therefore no consideration for the settlement. 
However, since defendant’s documentary evidence tended 
strongly to show an understatement of his age by insured, 
it was held that there was ample consideration for the 
settlement, and the release was held to bar recovery. 
(Goldberg v. Hercules Life Ins. Co., St. Louis (Mo.) Ct. of 
App.) .. .§ 500,623. 


Consumer Cooperative—In a declaratory judgment suit 


brought against the superintendent of insurance by a non- 
profit corporation, whose objects were to provide for med- 
ical services and hospitalization for its members, it was 
held that the corporation was not doing an insurance busi- 
ness, and was not subject to the insurance statutes, because 
of the want of any hazard or peril definitely assumed by it. 
(Jordan, Supt. of Ins. for the Dist. of Columbia v. Group 
Health Ass'n, U. S. Ct. of App. for D. of C.).. .] 500,618. 


Disability—The “total disability” contemplated by the disa- 


bility clause of a life policy, does not mean a state of abso- 
lute helplessness. The disability contemplated means inability 
to do all the substantial and material acts necessary to 
the prosecution of the insured’s, or, in many instances, any, 
business or occupation, in a customary and usual manner. 
(Frazier v. The Travelers Ins. Co., S. D. Supreme Ct.)... 
q 500,620. 


Extent of Disability—Medical testimony tended to show that 


insured’s condition was not such that he could do no work 
at all, but that he could not work more than fifty per cent 
efficiently at what he did undertake. Because men do not 
employ permanent cripples, who can operate only fifty per 
cent efficiently, it was held that insured was totally disabled 
within the meaning of the disability clause of his life policy. 
(The Guardian Life Ins. Co. of America v. McMurry, Colo. 
Supreme Ct.).. . [ 500,622. 
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LIFE—Continued 


Cancellation.—When an action was brought upon one of four 


Passing Car on Curve.—Where defendant’s car, which 
proceeding uphill on a ‘highway at a point where there 


policies issued by the insurer, the company filed a bill in 
equity for the cancellation of the four policies, on the 
ground that the issuance of said policies had been procured 
by the fraud of the insured. It was held that the bill set 
forth a cause of action cognizable in equity. Therefore, the 
beneficiary’s motion to strike the bill was denied, since the 
pending law action would not be dispositive of the issues 
except as to the one policy. (John Hancock Mut. Life Ins. 
Co. of Boston, Mass. v. Mikus, N. J. Chancery Ct.)... 
q 500,621. 


Waiver of Premiums.—When he became afflicted with heart 


trouble, insured was unable to perform his occupation as he 
had formerly done, but he retained the office of president 
of his company in an advisory capacity at a reduced salary. 
In his suit to recover premiums paid during the period of 
disability, it was held that, from the evidence adduced, it 
could not be said as a matter of law that insured was able 
to perform all the substantial and material acts essential to 
his occupation. As a consequence, defendant’s demurrer to 
the evidence was denied. (Comfort v. The Travelers Ins. 
Co., St. Louis (Mo.) Ct. of App.) . . . 500,624. 


Guardian of Insured.—Suit was brought for the face amount 


of insured’s policy. The defense was that when insured 
was adjudged insane, his guardian had elected to receive 
disability installments in lieu of all other benefits and in 
discharge of the policy. There was, however, no showing 
that the guardian had made application for such settlement, 
and even if such application had been made, it was con- 
ceded to be without authority or approval of the probate 
court. Therefore, the insurer could not avail itself of the 
disability or commutation provisions of the policy. (Ameri- 
can Nat'l Ins. Co. v. Allee, Texas Ct. of Civ. App.)... 
q 500,625. 


% AUTOMOBILE » 


One-way Street—Car Sideswiped.—Plaintiff alleged that, as he 


was driving along a one-way street about ten feet from the 
curb at about twenty miles an hour, defendant’s delivery 
truck pulled away from the curb and hit the side of his car. 
Judgment was in plaintiff’s favor. (Hadler v. Quaker City 
Home Supply Co., U.S. Dist. Ct., E. Dist. of Pa.)... 701,445. 


Wrongful Death Action.—Order granting plaintiff a new trial 


in an action for wrongful death, where jury’s verdict was for 
defendant, held erroneous, The instructions refused by the 
court were properly refused, and the rulings with regard to 
certain testimony were proper. Judgment was entered for 
defendant on the verdict. (Schipper v. Brashear Truck Co., 
Mo. Supreme Ct.). . .§ 701,454. 


Theft of Motor Vehicle.—In an action based on the theft of a 


motor vehicle, which was covered by a policy issued by 
defendant, defendant’s motion for a continuance, based on 
the pendency of a criminal proceeding wherein plaintiff was 
charged with the theft of his own car and the use of the 
mails to defraud the insurance company, was held properly 
denied. (Poston v. The Home Ins. Co. of N. Y., S. C. Su- 
preme Ct.)...{ 701,444. 


a wide curve, suddenly shot out from behind a car that® 
was following closely and struck the left rear tire on plaim 
tiff’s car, coming from the opposite direction, the accides 
was not unavoidable, and verdict for plaintiff is sustained 
(Purcell v. Goldberg, Cal. Dist. Ct. of App.)... 701,447, 9 


Pedestrian Killed.—Trial court’s finding that accident did 


happen as plaintiff contended in her action to recover 
the death of her husband, who she claimed had been 
by defendants’ tractor-trailer as he walked along ff 
shoulder of the highway, was sustained on appeal. (Lap F 
v. Prebe, Mo. Supreme Ct.)...{ 701,451. 


Railroad Crossing Collision—It was error for the court 


grant a non-suit in an action for the wrongful death of 
plaintiffs’ father, which resulted when the car he was drive 
ing crashed into the side of defendant’s box car, standi 
on a spur track, blocking the highway. No signals or w 
ings of the presence of the box car were given, nor were” 
adequate signs maintained by defendant at the crossing) 
(Harper v. Northwestern Pacific R. R. Co., Cal. Dist. Ct. of 
App.)...{ 701,449. 


Intersection Collision—Car which entered an intersection fi 


had the right of way, although it was to the left of the ¢ 
with which it subsequently collided. The driver of the caf 
which had entered the intersection first was found by the 
jury to have been free from negligence and judgment in his) 
favor was affirmed. (Lundgren v. Converse, Cal. Dist. Ch@ 
of App.)... 701,455. 4 


Three Car Collision.—Motion to dismiss appeal from judgment | 


in favor of plaintiff, against driver of car which struck) 
plaintiff’s car after it had already collided head on with a) 
third car, denied. Question as to sufficiency of evidence, t& 
show that second collision was a proximate cause of plain- 
tiff’s injuries, presents a legal problem on which there must 
be a hearing. (Cummings v. Kendall, Cal. Dist. Ct. of App. 
.. .§ 701,448. 3 


Insurance Policy Construed.—Policy covering commercial use 4 


of delivery truck, including loading and unloading thereoly 
held to apply to an accident wherein a woman was knocked) 
down and injured by one of the truck owners as he was 
running back to his truck from an inn where deliveries were: 
being made, his purpose being to get additional goods) 
which were still on the truck. (Maryland Casualty Co. 0% 
Tighe, U. S. Dist. Ct., N. Dist. of Cal.).. .9 701,453. 


Proper Lookout.—Plaintiff was riding in a truck which coke 


lided with a car driven by defendant at an intersection) 
The highway on which defendant was traveling was #) 
through highway, but that fact did not excuse his failaréy 
to keep a proper lookout for cars approaching on cross 
roads. Judgment for plaintiff is affirmed. (Angelo v. Ese 
Cal. Dist. Ct. of App.).. .] 701,452. % 


Flagman on Bridge Hit by Truck.—Verdict sustained in favOr) 


of plaintiff, who was working as a flagman on a bridge, 
assisting in directing traffic at the time he was hit by # 
truck, which had pulled around a bus stopped in response) 
to a signal given by plaintiff. (Roddy v. American Smelting 
& Refining Co., Cal. Dist. Ct. of App.).. .] 701,450. 
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